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Agenda

* New Geneva Mediation Law and Infrastructure
* Legislative History
* Mediation Infrastructure
* Advantages of the New Law

* What’s still missing in Swiss Federal Laws re: Mediation

* Update on the Singapore’s Convention reach
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New Geneva Mediation Law &
Infrastructure



Legislative History

* 2002
* 2004

* 2007-11
* 2012

* 2015

Mediation appears in Geneva procedural codes

Geneva Reglement relatif aux médiateurs penaux et
civil
new Swiss procedural codes (213ff CPC, 316CPP)

new Geneva Constitution, art. 120 « LEtat encourage la
mediation et les autres modes de resolution
extrajudiciaire des litiges »

new art. 218 CPC al. 1: Parties to pay the mediation

* al. 2 free mediationre: children if recommended by tribunal and indigent
parties

e al. 3 Cantons can waive other mediation costs
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2023 -2024 in Geneva...

. E 2 05 Loi sur l'organisation judiciaire (LOJ), 26 septembre 2010 (now
?/ADR promotion, referral of parties to mediation, stats; art. 66-68

* E6 25 Loi sur la meédiation (LMédiation), 27 janvier 2023

* E6 25.03 Reglement relatif aux médiatrices et médiateurs assermentés
(RMA), 10 mai 2023

e« £625.04 Reglement relatif au dispositif d'encouragement a la médiation
(RDEM), 11 janvier 2024

* E610 Loi sur la profession d'avocat (LPAv), 26 avril 2002

* obligation to consider and encourage ADR (new: art. 1(3)); training of lawyers
must include ADR (new art. 30(1))
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https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e2_05.htm
https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25.htm
https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25p03.htm
https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25p03.htm
https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25p04.htm
https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25p04.htm
https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_10.htm

E 6 25 Loi sur la meédiation (LMeédiation),
27.01.2023 - 27 janvier 2023

* Target, means, and scope of application
* Swearing in of mediators and general rules
* Creation and general organization of dedicated boards and office

e General rules for financial aid
* Transitory rules
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https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25.htm
https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25.htm

Target of the new law

* Social peace

Reduce the number of court cases
* Reduce costs

* By investing CHF 2m in:

* information and marketing on mediation
incitation and facilitation

Med/Lit and Lit/Med/Lit procedures
financial aid

professionalization of mediation and mediators
* Enhancing ADR education of mediators, lawyers and judges
* Certification and swearing in of mediators
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Collaboration

* Pouvoir Judiciaire
* Ordre des Avocats
* Association des Juristes Progressistes

* Local mediation associations
* Fédération Genevoise de MédiationS, Astural, ScopalE

* Cantonal Administration (cantonal administrative mediator, etc.)
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New Organization and Infrastructure

Conseil Pouvoir
d’Etat Judiciaire
(Commission\ ( iQQi \
Commission

de la de Pilotage

Médiation :
o Bureau de la

Médiateurs Médiation
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Financial Aid — Mediation

e CHF 2m of CHF 200m of GVA costs of the judicial author.
* Upto 1,333 mediations can be financed / year
* |rrespective of the financial capacity of the parties

* |Irrespective of legal field, but excluded if other mediation office available (HUG,
Administrative, Police, etc.)

* No lis pendens needed (but also none created!)

e Condition: intent to mediate; mediator sworn in GVA; link with GVA; use of Mediation office
* Legal advice by lawyer to facilitate the entry in the process: max 2,5 hours, fee = Assist.Jud.
* Mediator fee: up to 4 mediation rounds of max 7,5 hours each, CHF 200/h.

 Co-mediation possible

* Legal advice during the mediation process on technical point: max 3 hours, fee = AJ

* Mediator fee: CHF 200/h
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E 6 25.04 Reglement relatif au dispositif
d'encouragement a la médiation (RDEM),
11.01.2024 - 11 janvier 2024

* Organization and activities of

« Commission de pilotage (Supervisory Board)
 Bureau de la médiation (Mediation Office)
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https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25p04.htm
https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25p04.htm
https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25p04.htm
https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25p04.htm
https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25p04.htm

Commission de pilotage — Supervisory Board

* Trouble shooting and assistance to Mediation Office

* Audit of the use of the Cantonal financial aids (CHF 2m)
* KPI, stats and charts

* Annual report

* Recruitment process for Mediation Office Members (Contrat
analogue aux greffiers-juristes vacataires; employés de UEtat mais
non fonctionnaires)

e Commission member remuneration: CHF 100/h
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Bureau de la Médiation — Mediation Office

Information and Contact Mediation

 Public e Redirection to other med. entities
* Persons / entities in conflict e Mediation indication/contra-

e Lawyers Indication

. Judges * Assistance in mediation process

, * Selection of mediators
* Mediators , , ,
* Financial aid management

e Education entities

* Link with relevant jurisdiction
* Other stakeholders

e Stats
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Mediation office

* Opened 8 January 2024

* Opens mornings on business days and hours

* « Palais de Justice », room B2, on Place de Bourg-de-Four
* Head: Marie-Laure Canosa

* Remuneration of office employees: CHF 65/h
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Selection of mediators by Med. Office

 Parties’ choice

* |If not: Mediation office suggests 3 mediators, selected on an
aleatory basis by a software

* Only mediators sworn-in in Geneva
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E 6 25.03 Reglement relatif aux
meédiatrices et médiateurs assermenteés

(RMA), 10.05.2023 - 10 mai 2023



https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25p03.htm
https://silgeneve.ch/legis/program/books/rsg/htm/rsg_e6_25p03.htm

Commission de la médiation — Function

* Check and approval of mediator applications
* Check of existing mediator list
* Sanctions on mediators
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How to become a certified and sworn In
mediator?

E625.03 Reglement relatif aux médiatrices et médiateurs assermentés (RMA),

10.05.2023 - 10 mai 2023

University degree or equivalent

5 years of relevant professional experience

120 hours of education on mediation

Accredited by preselected mediation association
Office/link and practice of mediation in Geneva
No criminal record

Continuing education: 12h/year

Specialized mediator: 7 mediations as mediator in the relevant field, or 70 hours of
mediation as mediator in the field, except for family dispute specialisation: 200
hours — FSM accréditation
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Recognized Mediation Associations

FSM
CSMC Chambre Suisse de Médiation Commerciale
S KWM  Schweizer Kammer fiir Wirtschaftsmediation F E D E RAT' O N S AV @ F S A
CSMC Camera Svizzera per la Mediazione Commerciale I I SU | SS E
SCCM Swiss Chamber of Commercial Mediation MED'ATION Fédération SUiSSG des Avocats

Schweizerischer Verein flir Familienmediation
Association Suisse pour la Médiation Familiale

Associazione Svizzera per la Mediazione Familiare
2000 Neuchatel

Not announced but, for family mediation
specialisation:
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Recognized Mediation Education

SAV FSA rY'I EESERATloN

SUISSE
Fédération Suisse des Avocats MEDIATION

15 Universities and
« Hautes Ecoles » suisses
Or equivalent...
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Associations # Mediation Institutions

SWITZERLAND _ 00

INTERMATIONAL TAS / CAS

CHAMBER OF COMMERCE . TRIBUNAL ARBITRAL DU SPORT

Swiss Arbitration
Centre

COURT OF ARBITRATION FOR SPORT

The world business organization

INTERNATIONAL CENTRE
FOR DISPUTE RESOLUTION

I AMERICAN
% ARBITRATION
A - - .I. Té
WIPO | ADR SSOCIATION
Arbitration

and Mediation
Center

Etc.
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Advantages of the new law

* Financial Aid

* Mediation Office serving as link between all stakeholders,
Including judges (information on process, not substance)

e Professionalization of mediation
 Reduction of costs
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Still Missing... in Swiss Law



Still missing in Swiss Federal Laws...

* Lis Pendens when Mediation is initiated

* Automatic interruption of time-bar when mediation initiated

* Legal privilege for mediators, arbitrators and in-house counsel
* VAT exclusion for mediation costs (# arbitration)

* Certification of mediated settlement by sworn-in mediator /
reputable institution elevating settlement agreement to an
enforceable document (art 80ff LP: definitive or provisional lifting
of opposition to enforcement)
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Singapore Convention -
Increasing Reach

United Nations Convention on International Settlement Agreements Resulting from Mediation (the

“Singapore Convention on Mediation”)
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https://aibl.statslive.info/c/6099731547/eyJpdiI6IlZOZWg4NWxSeUpaaFlHbnprcWJcLzRsdzJqUjd0Nklpc3AzVnJLNERBeFU4PSIsInZhbHVlIjoieEswQVRKeFVmMlQrcmlqOG5nMDBxRXJYVlA1QjVIa0FsR1lYc255N3hUVT0iLCJtYWMiOiJhZGY5ZDIxYWFkZDU1N2VkYjgwYjcxMmM3OTUwMjI1MjIzOTRiYzk5OTBhYTYyNGNhZjA5NzNkODQ0MzJhMDZjIn0=
https://aibl.statslive.info/c/6099731547/eyJpdiI6IlZOZWg4NWxSeUpaaFlHbnprcWJcLzRsdzJqUjd0Nklpc3AzVnJLNERBeFU4PSIsInZhbHVlIjoieEswQVRKeFVmMlQrcmlqOG5nMDBxRXJYVlA1QjVIa0FsR1lYc255N3hUVT0iLCJtYWMiOiJhZGY5ZDIxYWFkZDU1N2VkYjgwYjcxMmM3OTUwMjI1MjIzOTRiYzk5OTBhYTYyNGNhZjA5NzNkODQ0MzJhMDZjIn0=

Enforcement of international settlement agreements reached by way of mediation in the countries that
have ratified it.
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Singapore Convention on Mediation

The Singapore Convention on Mediation (the "Singapore Convention" or "Convention”) is a uniform and efficient framework
for international settlement agreements resulting from mediation. It applies to international settlement agreements
resulting from mediation, concluded by parties to resolve a commercial dispute.

The Singapore Convention will facilitate international trade and commerce by enabling disputing parties to easily enforce

and invoke settlement agreements across borders. Businesses will benefit from mediation as an additional dispute
resolution option to litigation and arbitration in settling cross-border disputes.

READ MORE

56 JAPAN 12

number of signatories to the Convention the most recent country to ratify the number of countries that have ratified
as of 15 January 2024 Convention the Convention

o omtannes o0

_{D_ siNGAPORE £ 1 Initad Nlatinne



Ratifications & Entry in force wez:

* 56 States signed (of which 46 in Singapore on 7 August 2019)

 USA, China, Brazil, India, Great Britain (2023), S. Korea, Israel, Australia, Serbia,
Rwanda

e 13 States ratified: Sin%apore, Turkey, Japan, Qatar, Nigeria, Georgia, ,
Belarus Kazakhstan, Saudi Arabia, Uruguay, Ecuador, Honduras, Fidji

* Entry in force: 12 Septembrer 2020.

* In Switzerland: no concret project, but the federal administration is
evaluating the matter

* Potential pitfalls: Validity of the settlement agreement as an
enforceable document - evidentiary value

* Advised: use of a reputable mediation institution to certify the
settlement agreement
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Thanks!
Merci!

Any Question?

Me Caroline Ming Knoll
Attorney and Mediator
CMK Ming Law & Dispute Resolution
07973477 07
Caroline.ming@cmkming.law
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Additional info

(c) Caroline Ming, CMK Ming Law & Dispute Resolution,
2024

30



New York Convention (Arbitration)

24 Countries signed the Convention in 1958.

As at 26 January 2024, 172 countries, including Switzerland, have ratified or
accessed the UN Convention on the Recognition and Enforcement of Foreign
Arbitral Awards of 1958.

Courts of these 172 countries must recognize and enforce international
arbitration awards rendered in any of the other countries having ratified the
Convention.

Foreign international arbitration awards are hence often better recognized and
enforced in those 179 countries than foreign court decisions.

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention.html

http://www.newyorkconvention.org/

(c) Caroline Ming, CMK Ming Law & Dispute Resolution,

2024 31


http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention.html
http://www.newyorkconvention.org/

But de la Convention de Singapour

» Faciliter le commerce international et
promouvolir le recours a la mediation _ _
pour le reglement des litiges commerciaux internationaux.

* Similaire a la Convention de New-York pour la reconnaissance et
’'execution des sentences arbitrales
(https://www.newyorkconvention.org/ )

* Mais pour Uexecution des accords amiables atteints dans le cadre
d’une mediation.

 Médiation commerciale, mais sont exclus:
e consommateurs, famille, succession, travail et
e accords meédiés ratifiés par un juge ou arbitre

* Accords mediés atteint avant Uentrée en vigueur de la Convention pour la partie
concernée.

Formation FSA - Médiation 32
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Singapore Cvt - Principales dispositions

* Larticle premier Prévoit,que la Convention s’app_litiue aux accords de reglement internationaux issus de la médiation qui sont conclus par écrit
par des parties afin de régler un litige commercial.

1l dis_Fose ensuite que sont exclus du champ d’application de la Convention les accords de reglement conclus par un consommateur a des fins personnelles,
familiales ou domestiques de méme que les accords de reglement relatifs au droit de la famille, des successions ou du travail.

* Sont é%alement exclus les accords de reglement qui sont exécutoires en tant queﬂugement ou sentence arbitrale, le but étant d’éviter tout chevauchement
possible avec des conventions existantes ou futures, comme la Convention pour la reconnaissance et l’exécution des sentences arbitrales étrangeres
(Convention de New York de 1958), la Convention sur les accords d’élection de for (2005) et la Convention sur la reconnaissance et ’exécution des jugements
étrangers en matiere civile ou commerciale (2019).

» Larticle 3fixe les principales obligations qui incombent aux Etats Parties a la Convention tant pour ce qui est de Uexécution des accords de
reglement que du droit d’une partie a un litige d’invoquer un accord de reglement régi par la Convention. Chaque Partie peut déterminer les
regles de procédure a suivre lorsque la Convention ne prescrit aucune exigence.

* Larticle 4 énonce les conditions requises pour que les parties en litige puissent se prévaloir d’un accord de réglement. Ainsi, la partie au
litige doit fournir a Uautorité compétente accord de reglement signé par les parties et une preuve que celui-ci est issu de la médiation.
L'autorité compétente peut exiger tout document nécessaire afin de vérifier que les exigences prévues dans la Convention ont été remplies.

* Larticle 5 définit les motifs ?our lesquels une juridiction peut refuser d’admettre une demande ou un moyen introduits, sur requéte de la
partie au litige contre laquelle 'accord est invoqué. Ces motifs peuvent étre classés en trois grandes catégories, suivant qu’ils concernent les
parties au litige, ’accord de reglement ou la procédure de médiation. L’article 5 prévoit deux motifs supplémentaires pour lesquels une
Juridiction peut, de sa propre initiative, refuser d’admettre la demande ou le moyen introduits. Ces motifs ont trait a Uordre public et au fait que
Uobjet du différend n’est pas susceptible d’étre réglé par voie de médiation. Afin que toute partie a un litige [i)uisse bénéficier du cadre le plus
avantageux pour faire valoir un accord de reglement, Uarticle 7 prévoit Uapplication de la loi ou du traité les plus favorables.

* Larticle 8 concerne les réserves. Une Partie a la Convention peut, d’une part, déclarer qu’elle n’appliquera pas la Convention aux accords de
reglement auxquels elle est partie, ou auxquels toute entité publique ou toute personne agissant au nom d’une entité publique est partie, dans
la mesure précisée dans la déclaration. Elle peut, d’autre part, déclarer qu’elle appliquera la Convention uniquement dans la mesure ou les
parties au litige auront consenti a son application.

* Larticle 9 dispose que la Convention et toute réserve a celle-ci s’appliquent uniquement aux accords de réglement conclus aprés son
entrée en vigueur a ’égard de la Partie concernée.

* LaConvention est compatible avec la Loi type de la CNUDCI sur la médiation commerciale internationale et les accords de reglement
internationaux issus de la médiation de 2018. Les Etats antainsilagossibilité ghadopter Uun ou Uautre des deux instruments entantque 33
texte autonome, ou d’adopter les deux comme volets complementaires d’un regime juridique exhaustif de la médiation.



Singapore Convention —
The Role of Mediation Institutions

* Administration of mediations
* Certification and holding of Settlement Agreements

Article 4 Singapore Convention

1. A partyrelying on a settlement agreement under this Convention

shall supply to the com}petent authority of the Party to the
Convention where relief is sought:

(b) Evide?c? that the settlement agreement resulted from mediation,
such as: (...

(ili)) An attestation by the institution that administered the mediation;
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La bonne nouvelle....

* Le Swiss Arbitration Centre a 'un des reglements de meédiation le
olus récent et a jour avec la convention.

* |l peut notamment émettre des certificats de mediation et des
certificats d’authenticité des accords medieés.

* Méme dans les pays ou la convention n’est pas encore applicable,
notamment ceux qui sont ont seulement signé, mais pas encore
ratifié la convention (USA, Chine, Israel, Inde, etc.), un certificat
du Swiss Arbitration Centre aura du poids pour faciliter Uexécution
de l'accord.
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